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STATEMENT OF THE CASE 
Nature of the Case 
Javier Aguilar appeals from his Judgment and Commitment stemming from a jury 
verdict finding him guilty of three counts of lewd conduct with a minor under sixteen. He 
asserts that the district court erred in allowing the jury to hear irrelevant testimony, from 
a purported expert, regarding the long-term impact that sexual abuse can have on 
victims, over the objection of his counsel. He further asserts that the State will be 
unable to show that the district court's error is harmless beyond a reasonable doubt. 
Furthermore, Mr. Aguilar asserts that the district court abused its discretion by imposing 
an excessive total unified sentence of life, with twenty-one years fixed, in light of the 
mitigating evidence that exists in this case. 
Statement of the Facts and Course of Proceedings 
A grand jury issued an Indictment alleging that Javier Aguilar had committed 
three counts of lewd conduct with a minor under sixteen, alleged to have occurred in 
multiple ways as long ago as nine years prior to the Indictment, against three minor 
victims, J.B., C.B., and J.A. (R., pp.9-11.) The case proceeded to trial where the 
State's first witness was Mydell Yeager, a licensed clinical professional counselor 
specializing in children who have been sexual abused. (Tr. 2/23/10, p.187, L.19 -
p.190, L.15.) At one point, Ms. Yeager was allowed to testify, over defense counsel's 
objection that such testimony was not relevant, to the long-term impact of sexual abuse 
including chemical dependency, body image problems, self-esteem problems, anxiety 
and depression, and promiscuity. (Tr. 2/23/10, p.205, L.10 - p.206, L.17.) 
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The State presented additional testimony from multiple witnesses including, 
notably, the alleged victims who all testified that Mr. Aguilar committed acts that qualify 
as lewd conduct. (See generally, Tr. 2/24/10, p.317, L.6 - p.411, L.16 (testimony of 
J.B., C.B, and J.A.).) One of the alleged victims, J.A., described performing oral sex on 
Mr. Aguilar, testified that he knows what a circumcised penis is, and testified that 
Mr. Aguilar was circumcised. (Tr. 2/24/10, p.398, L.10 - p.399, L.1; p.410, ls.2-6.) The 
parties stipulated that Mr. Aguilar is uncircumcised. (Tr. 2/24/10, p.470, ls.12-16.) 
Mr. Aguilar testified on his own behalf and denied that he had committed any of the 
alleged sexual acts against any of the three alleged victims. (See generally, 
Tr. 2/25/10, p.471, L.2 - p.505, L.13 (testimony of Javier Aguilar).) Furthermore, 
Mr. Aguilar presented the testimony of multiple witnesses, including a mother who 
trusted her child with Mr. Aguilar, his own children, and other children that had spent 
time in the same house that the alleged offenses occurred, attesting, inter alia, to 
Mr. Aguilar's positive character, and that they did not witness Mr. Aguilar do anything 
inappropriate either to themselves or to the alleged victims. (Tr. 2/24/10, p.415, l.4 -
p.422, L.5 (testimony of J.G.); p.422, L.9 - p.426, L.16, p.430, L.10 - p.436, L.24 
(testimony of Edgar Aguilar); p.437, L.13 - p.447, L.3 (testimony of J.A.)1; p.458, L.13-
p.461, L.10 (testimony of Rosa Maria DelaFuente); Tr. 2/25/10, p.506, L.2 - p.511, 
L.19 (testimony of A.B.); p.512, L.2 - p.517, L.9 (testimony of Renee Gonzalez); p.517, 
L.13 - p.524, L.9 (testimony of Angelica Aguilar). 
The jury ultimately found Mr. Aguilar guilty on all three counts. (R., pp.140-141.) 
At sentencing, the State requested that the district court impose a total unified term of 
1 The J.A. referred to in this citation is Mr. Aguilar's son who was 17 at the time of his 
testimony, and not the alleged victim bearing the same initials. 
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life, with thirty years fixed, while Mr. Aguilar asked the court to impose a term of five to 
six years fixed with an indeterminate time to follow. (Tr. 8/16/10, p.52, L.22 - p.53, L.1; 
p.61, Ls.7-18.) The district court ultimately imposed a unified sentence of life, with 
seven years fixed, on each count to run consecutively for a total unified sentence of life, 
with twenty-one years fixed. (R., pp.298-299; Tr. 8/16/10, p.85, Ls.2-24.) Mr. Aguilar 
filed a timely Notice of Appeal. (R., pp.300-304.) 
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ISSUES 
1. Did the district court err by allowing the State to present expert testimony about 
the negative long-term effects of sexual abuse, over the objection of defense 
counsel, as such testimony was not relevant for the jury's consideration? 
2. Did the district court abuse its discretion by imposing an excessive sentence in 




The District Court Erred By Allowing The State To Present Expert Testimony About The 
Negative Long-Term Effects Of Sexual Abuse, Over The Objection Of Defense 
Counsel, As Such Testimony Was Not Relevant For The Jury's Consideration 
A. Introduction 
The jury was asked to determine whether Javier Aguilar committed the crimes of 
lewd conduct with a minor under the age of sixteen, allegedly perpetrated against three 
young boys years before the trial took place. Over the objection of defense counsel, the 
State was allowed to present testimony from its expert witness about the long-term 
effects of sexual abuse. The district court erred in allowing this testimony to be 
presented as it was irrelevant as to whether or not Mr. Aguilar committed the alleged 
crimes; thus, the testimony was inadmissible under Idaho Rules of Evidence 401 and 
402. Furthermore, Mr. Aguilar asserts that the State will be unable to show that the 
error was harmless beyond a reasonable doubt. 
B. Relevant Jurisprudence And Standards Of Review 
'''Relevant Evidence' means evidence having any tendency to make the 
existence of any fact that is of consequence to the determination of the action more 
probable or less probable than it would be without the evidence." I.R.E. 401. "All 
relevant evidence is admissible except as otherwise provided by these rules or by other 
rules applicable in the courts of this state. Evidence which is not relevant is not 
admissible." I.R.E. 402. The question of whether evidence is relevant is subject to de 
novo review by the appellate Court. State v. Moore, 131 Idaho 814, 819 (1998). Where 
alleged error is followed by a contemporaneous objection and the appellant shows that 
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a violation occurred, the State bears the burden of proving the error was harmless 
beyond a reasonable doubt, based upon the test articulated by the United States 
Supreme Court in Chapman v. California, 386 U.S. 18, 24 (1967). State v. Perry, 150 
Idaho 209, 227 (2010). 
c. The Long-Term Effects Of Child Sexual Abuse Was Not Relevant For The Jury's 
Consideration In Determining Whether Mr. Aguilar Committed The Alleged 
Crimes; Therefore, the District Court Erred In Allowing Such Testimony To Be 
Presented To The JUry 
The State's first witness was Mydell Yeager, a licensed clinical professional 
counselor specializing in children who have been sexually abused. (Tr. 2/23/10, p.187, 
L.19 - p.190, L.15.) During her testimony, the following exchange occurred: 
Q. (from Prosecutor) Can you talk a little bit about the long-term 
impact of the abuse? 
[Defense counsel]: Objection; relevance. 
The Court: Response? 
[Prosecutor]: Your Honor, these boys are going to be talking about 
what happened to them years ago, they are dealing with it now. 
The Court: Overruled. 
(Tr. 2/23/10, p.205, Ls.10-17.) Ms. Yeager then gave the following description of the 
long-term effects of child sexual abuse: 
The are very vast, and it depends an awful lot on variables of when 
they were molested, how long they were molested, how soon they got into 
treatment, a lot of those kinds of issues. 
But the larger ones are certainly chemical dependency is a huge 
one, to deal with the pain that goes on in the flashbacks. Lots of kids are 
very prone to using chemicals, because they try them and they take away 
some of the thoughts for a while. 
Sometimes in body image, people will have eating disorders, 
because they've been so invaded in their body that that's part of the 
reason for that. 
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Sometimes people have major issues with anger, and some anger 
management issues they don't get that worked through. 
It obviously has a huge impact on self-esteem if they don't work 
those issues through. 
You know, just lots of anxiety, depression, you know, being able to 
think of themselves well and as competent people. 
Sometimes they become very promiscuous. Sometimes they shut 
down sexually, so it is sort of like they don't have any sexuality at all. 
Generally have major, major issues with trusting people, and that 
takes a long time to work through. 
(Tr. 2/23/10, p.205, L.18 - p.206, L.17.) 
Mr. Aguilar asserts that the above testimony was not relevant because it did not 
have any tendency to make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable than it would be without the 
testimony. The jury simply did not need to consider how a victim of sexual abuse will be 
impacted in the long-term in order to determine whether or not the alleged victims in the 
case at hand were molested (let alone whether they were molested by Mr. Aguilar). 
The district court erred in allowing such testimony to be submitted to the jury. 
While the prosecutor argued to the district court that the testimony was relevant 
because, "these boys are going to be talking about what happened to them years ago, 
they are dealing with it now," the question itself posed no time limitation. (Tr. 2/23/10, 
p.205, Ls.1 0-16.) The question actually asked solicited information about the "long-term 
impact of the abuse" - not about what the alleged victims may be dealing with currently. 
Id. Ms. Yeager answered the actual question asked to her, not the State's purported 
limitation on the time-line made only to the district court, and Ms. Yeager testified to all 
manner of negative consequence - from chemical dependency, to promiscuity, to 
mental illness - all of which are generally frowned upon by society at large. Information 
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regarding the long-term impact of sexual abuse on its victims is relevant for a judge 
considering an appropriate sentence - not for a jury considering whether the abuse 
occurred in the first place. In sum, the long-term impact of sexual abuse on the victims 
of sexual abuse was not relevant under I.R.E. 401 and, thus, was inadmissible under 
!.R.E.402.2 
D. The State Will Be Unable To Meet Its Burden Of Proving The Error Was 
Harmless Beyond A Reasonable Doubt 
"If the alleged error was followed by a contemporaneous objection at trial, 
appellate courts shall employ the harmless error test articulated in Chapman [v. 
California, 386 U.S. 18, 24 (1967)]. Where the defendant meets his initial burden of 
showing that a violation occurred, the State then has the burden of demonstrating to the 
appellate court beyond a reasonable doubt that the constitutional violation did not 
contribute to the jury's verdict." Perry at 227. The State was allowed to present expert 
testimony that victims of child sexual abuse suffer from all kinds of maladies later in life 
including chemical dependency, promiscuity, and mental health issues. The State will 
be unable to prove, beyond a reasonable doubt, this information did not weigh on the 
conscience of the jurors in determining Mr. Aguilar's guilt and did not contribute to the 
verdict. 
2 Furthermore, even if this Court were to discount the actual question asked and the 
actual answer given, and focus only the State's purported time-limitation, Mr. Aguilar 
asserts that the evidence is still irrelevant and, therefore, inadmissible. The purported 
not-quite-so-Iong-term impact of sexual abuse and what the alleged victims "are dealing 
with [ ] now," does not have any tendency to make the existence of any fact that is of 
consequence to the determination of the action more probable or less probable than it 
would be without the testimony. See I.R.E. 401, 402. 
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II. 
The District Court Abused Its Discretion By Imposing An Excessive Sentence In Light Of 
The Mitigating Factors That Exist In This Case 
A. Introduction 
Mr. Aguilar enjoys a tremendous amount of support from his family and friends. 
He asserts that in light of the support he enjoys and the fact that the present convictions 
were his first felony convictions (albeit not his first criminal convictions), the district 
court's total unified sentence of life, with twenty-one years fixed, is excessive. 
B. The District Court Abused Its Discretion By Imposing An Excessive Sentence In 
Light Of The Mitigating Factors That Exist In This Case 
Mr. Aguilar asserts that, given any view of the facts, his total unified sentence of 
life, with twenty-one years fixed, is excessive. Where a defendant contends that the 
sentencing court imposed an excessively harsh sentence, the appellate court will 
conduct an independent review of the record giving consideration to the nature of the 
offense, the character of the offender, and the protection of the public interest. See 
State v. Reinke, 103 Idaho 771 (Ct. App. 1982). 
The Idaho Supreme Court has held that, "'[w]here a sentence is within statutory 
limits, an appellant has the burden of showing a clear abuse of discretion on the part of 
the court imposing the sentence.'" State v. Jackson, 130 Idaho 293, 294 (1997) 
(quoting State v. Cotton, 100 Idaho 573, 577 (1979)). Mr. Aguilar does not allege that 
his sentence exceeds the statutory maximum. Accordingly, in order to show an abuse 
of discretion, Mr. Aguilar must show that in light of the governing criteria, the sentence 
was excessive considering any view of the facts. Id. (citing State v. Broadhead, 120 
Idaho 141, 145 (1991), overruled on other grounds by State v. Brown, 121 Idaho 385 
(1992)). The governing criteria or objectives of criminal punishment are: (1) protection 
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of society; (2) deterrence of the individual and the public generally; (3) the possibility of 
rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. 
Wolfe, 99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 
Idaho 138 (2001 )). 
The convictions in the present case are Mr. Aguilar's only felony convictions, 
although he does have two prior misdemeanor convictions from the early 1990s, and he 
received a withheld judgment on an aggravated assault charge which occurred in 1992. 
(Presentence Investigation Report (hereinafter, PSI), p.3.) The Idaho Supreme Court 
has "recognized that the first offender should be accorded more lenient treatment than 
the habitual criminaL" State v. Hoskins, 131 Idaho 670, 673 (1998) (quoting State v. 
Owen, 73 Idaho 394, 402 (1953), overruled on other grounds by State v. Shepherd, 94 
Idaho 227 (1971 )); See also State v. Nice, 103 Idaho 89, 91 (1982). Although 
Mr. Aguilar does have a limited criminal history, his lack of a prior felony conviction and 
the fact that his prior misdemeanor convictions were nearly two decades old should 
counsel towards a reduced sentence. 
Furthermore, Mr. Aguilar enjoys the strong support from family and friends. 
Letters on behalf of Mr. Aguilar were submitted by Father Paul Materu, Father Gerald J. 
Funke, Malcolm and Barbara Steele, Miguel A. Martinez, Martin Rodriguez, Carol 
Andrews, Marc A. Davis and Ethel C. Davis, Tami McHugh, Maya Yeigh(?), Ashlee 
Cosey, Christina McNeil, Cindy M. Munson, Robert Anderst, Angelica Aguilar, four 
individual collectively referred to as ''Tacos EI Rey staff," Edgar Aguilar, Jose Aguilar, 
Jon Canella, Victoria Kelly, Pablo Ramirez, and Terry Schuttz. (PSI: Letters from 
Father Paul Materu, Father Gerald J. Funke, Malcolm and Barbara Steele, Miguel A. 
Martinez, Martin Rodriguez, Carol Andrews, Marc A. Davis and Ethel C. Davis, Tami 
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McHugh, Maya Yeigh(?),Ashlee Cosey, Christina McNeil, Cindy M. Munson, Robert 
Anderst, Angelica Aguilar, Tacos El Ray Staff, Edgar Aguilar, Jose Aguilar, Jon Canella, 
Victoria Kelly, Pablo Ramirez, and Terry Schuttzi Collectively, these letters describe 
Javier Aguilar as an excellent employee, an appreciated community volunteer, a kind 
and compassionate friend, and a loving father who is always there for his children. Id. 
In sum, these letters describe an asset to the community whose general character is 
inconsistent with the crimes that the jury found he committed. Id. Idaho Courts 
recognize that the strong support from family and friends is a mitigating factor that 
should counsel towards a lower sentence. See State v. Shideler, 103 Idaho 593, 594-
595 (1982). 
Although, as Mr. Aguilar's trial counsel recognized, a prison sentence is 
appropriate due to the nature of the convictions, in light of Mr. Aguilar's limited criminal 
history, and the strong support he receives from his family and friends, the district court 
abused its discretion by imposing an excessive sentence. Mr. Aguilar asserts that a five 
to six year fixed term followed by an indeterminate period, as proposed by his trial 
counsel is an appropriate sentence. (See Tr. 8/16/10, p.61, Ls.7-18.) 
3 Additional documentation was presented to the district court including copies of 
correspondence regarding Mr. Aguilar's positive work history, copies of thank-you cards 
sent to Mr. Aguilar in appreciation of his volunteer work, and additional letters in support 
whose authors could not be determined by undersigned counsel due to either unclear 
handwriting, poor quality of copies, or both. Needless to say, Mr. Aguilar enjoys a 
tremendous amount of support. 
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CONCLUSION 
Mr. Aguilar respectfully requests that this Court vacate his conviction and remand 
his case to the district court for a new trial. Alternatively, he respectfully requests that 
this Court reduce the fixed portion of his sentence to no more than six years. 
DATED this 3rd day of May, 2012. 
puty State Appellate Public Defender 
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